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HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

4th day of November, 2019 

MISC. (J) NO. 74/2019 
(Arising out of T.S. No.43/2019) 

 

Sri Biman Mandal 
Son of Late Birendra Nath Mandal 
Resident of Rangapara Town 
Ward No.4, Mouza- Balipara 
PO & PS - Rangapara 
Dist- Sonitpur, Assam 
 

-- Petitioner       

-Vs.- 

(1)     Sri Debasish Deb Roy  
Son of Late Mrinal Kanti Deb Roy 
 

(2)     Smt. Anjali Deb Roy  
Wife of Late Mrinal Kanti Deb Roy 
 
Residents of Rangapara Town 
Ward No.3, Mouza- Balipara 
PO & PS - Rangapara 
Dist- Sonitpur, Assam 
 

----- Opp. Party 
 
Ld. Advocate appeared for the petitioner          : - Mr. B. K. Basumatary 
Ld. Advocate appeared on behalf of OP  : - None 
 

A petition under Order 39 Rule 
1 and 2 read with Section 151 
of Code of Civil Procedure.  

Petitioner’s case 
 

1. Petitioner‟s case appears to be in a narrow campus is that OPs are owner of 

land measuring 11 ½ lessas and an dilapidated Assam Type house standing 

thereon being holding No.298A of Rangapara Town and the OPs having no 

sufficient capacity to construct the building upon such land entered into 

verbal and written agreement with the petitioner dated 04-02-2017 in 

presence of the witnesses conditioning that petitioner will construct two 
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storied RCC building over the land and every fortnight will show the 

expenses incurred by the petitioner  to OP. That the OPs have delivered the 

possession of land to petitioner and it was agreed between them that the 

ground floor 16‟x100‟  of two storied building will be used by OPs as their 

residential house and remaining part of ground floor including the first floor 

will be let out on tenancy to petitioner and 50% of the monthly rental will be 

adjusted with the advance amount till final adjustment. Accordingly, 

petitioner incurred Rs.9,50,000/- for construction of the building and OPs 

have provided a money receipt on that effect. It is further pleaded by the 

petitioner that on 19-08-2019 the OPs stated that they shall take the whole 

ground floor and they are not bound by the agreement dated 04-02-2017 

and they shall not act as per the said agreement and further prevented the 

petitioner to make further construction over their land future. Hence, the 

petitioner prayed to pass an order of injunction against the Ops restraining 

them from preventing the petitioner from constructing the building as per 

the terms and conditions of agreement dated 04-02-2017. Petitioner further 

prayed if injunction not granted then the petitioner shall suffer irreparable 

loss and injuries both in law and equity.  

2. On the date of filling the petition this court considering the petition 

No.1359/19 that filed in support with an affidavit with photocopies of 

agreement of sale dated 04-02-2017, money receipt dated 04-02-2017, 

advocate notice, postal receipt, approved plan and Jamabandi passed an 

order of ad-interim injunction against the O.P‟s directing the petitioner to 

serve notice upon the O.P‟s complying the settled provisions of law. 

Subsequently, the O.P‟s on receiving notice from the court did not appear 

and accordingly, instant misc. case proceeded exparte against them.  

3. I have given my thoughtful consideration over the pleadings on record 

coupled with the documents submitted herewith. Heard the petitioner side.  

4. As this stage, without entering into the merits of the dispute in hand, this 

court on going through the  pleadings in the backdrop of documents 

submitted by the petitioner finds that there were verbal as well as written 

agreement executed between the parties and as per agreement dated 04-

02-2017 it was agreed between the parties that petitioner shall construct 

two storied RCC building over the land belongs to the O.Ps and O.Ps have 

delivered the possession of land to petitioner and it was further agreed 
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between them that the ground floor 16‟ x 100‟  of two storied building will be 

used by O.Ps as their residential house and remaining part of ground floor 

including the first floor will be let out on tenancy to petitioner and 50% of 

the monthly rental will be adjusted with the advance amount till final 

adjustment. It further disclosed from the said agreement dated 04-02-2017 

that petitioner incurred Rs.9,50,000/- for construction of the building and 

O.Ps have provided money receipt on that effect. The pleading of petitioner 

further disclosed that on 19-08-2019 the O.Ps stated that they shall take the 

whole ground floor and they are not bound by the agreement dated 04-02-

2017 and they shall not act as per the said agreement and further prevented 

the petitioner to make further construction over their land in future.  

5. Certainly the dispute in hand will be determined on having a full-fledged trial 

and further admissibility of documents submitted before this court yet to be 

determined. But from the face of the documents prior entering into the 

merits of the dispute, this court finds that petitioner has a prima-facie case 

and in the event of restraining the petitioner from constructing the two 

storied RCC building over the land of O.Ps as per the said agreement dated 

04-02-2017, the petitioner is going to suffer irreparable injuries as the 

petitioner already incurred a huge sum of amount for construction of 

building over the land of O.P. In that way the petitioner is now having 

balance of conveyance or in convenience in his favour that forced him to 

face irreparable injuries or damages.  

6. Hence, the pleadings as well as documents submitted before this court 

established three golden principles in favour of the petitioner. Therefore, the 

petitioner having prima-facie case and other two principles, shall not be 

disqualified from getting reliefs as prayed for.    

7. Now, coming to the settled provisions of law, this court finds that Order 

XXXIX of the CPC permits a court hearing a civil suit to grant an ex-parte 

injunction, recourse to an ex-parte injunction is permissible only “where 

appears that the object of granting the injunction would be defeated by 

delay”. In addition, a court granting an ex-parte injunction must „record the 

reasons for its opinion that the object of granting the injunction would be 

defeated by delay”.    

8. Arriving again to the present case in hand, this court finds that the petitioner 

is now claiming that he has been restrained by the O.Ps from making further 
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construction over the disputed property belongs to the O.Ps in violation with 

terms and condition of agreement dated 04-02-2017. The alleged money 

receipt dated 04-02-2017 and agreement dated 04-02-2017 makes it 

categorical that petitioner already incurred an amount of Rs.9,50,000/- for 

constructing two stories RCC building over the land of O.P as per the verbal 

and written agreement and at this stage the alleged actions of O.Ps 

unquestionably shall cause injuries to the petitioner in terms of facing 

financial hardship and loss. Furthermore, in the event the O.Ps succeeds in 

their desire of preventing the petitioners from constructing the said building 

then the petitioner will unquestionably prejudiced and entire purpose of filing 

the suit and injunction will become infructuous. The petitioner having three 

numbers of agreements and after investing huge amount for construction of 

a building over the property belongs to O.P‟s must not be prevented from 

getting equitable relief from the competent court of law.  

9. Furthermore, in the event of non-granting the prayer of temporary injunction 

at this stage unquestionably defeat the justice and the subject matter of the 

suit also needs to be preserved till final adjudication of the dispute.  

10. Therefore, in the light of all the aforesaid discussions this court is of 

considered opinion that this is a fit case where an order of temprorary 

injunction may be passed against the O.Ps restraining them from preventing 

the petitioner the petitioner from constructing further over the land belongs 

to the O.Ps in the light of agreement dated 04-02-2017, till final adjudication 

of the dispute.  

11. In the result the prayer of petitioner is allowed without cost by passing the 

following order:-  

ORDER 

12. An order of temporary injunction is passed by directing the O.Ps not to 

prevent the petitioner further from constructing the said building till this 

court adjudicates the dispute finally at the conclusion of the trial.  

13. This order shall remain valid till disposal of the original T.S No-43/19. Both 

the sides shall bear their respective cost. 

 

Civil Judge 
Sonitpur, Tezpur 


